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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

DENNIS MICHAEL TWOHY,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 47023-2019
ADA COUNTY NO. CR-FE-2014-13520

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Dennis Michael Twohy appeals from the district court's order revoking his probation and
executing his sentence of seven years, with two years determinate, for possession of a controlled
substance. He asserts that the district court abused its discretion by revoking his probation.

Statement of the Facts & Course of Proceedings
In 2014, Mr. Twohy was charged with felony possession of a controlled substance,
misdemeanor possession of a controlled substance, and possession of drug paraphernalia.
(R., p.56.) He pleaded guilty to felony possession of a controlled substance and the district court
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withheld judgment and placed Mr. Twohy on probation for a period of seven years. (R., p.75.)
In 2015, Mr. Twohy admitted to violating the terms of his probation and the district court
revoked the withheld judgment and entered a judgment of conviction with a sentence of seven
years, with two years determinate, and the court retained jurisdiction. (R., p.129.) Following the
period of retained jurisdiction, the district court suspended the sentence and placed Mr. Twohy
on probation for a period of seven years.

(R., p.135.) Mr. Twohy again admitted to violating

the terms of his probation in 2016, and the district court reinstated probation with additional
conditions. (R., p.157.) In 2018, Mr. Twohy admitted to violating the terms of his probation and
the district court again reinstated probation with additional conditions. (R., p.181.)
In December, 2018, the State filed a motion for probation violation.

(R., p.186.)

Mr. Twohy admitted that he had violated his probation by: 1) failing to obtain permission before
changing residences; 2) using methamphetamine; 3) using marijuana; and 4) absconding from
probation.

(R., p.220.)

The district court revoked probation and executed the underlying

sentence. (R., p.226.) Mr. Twohy appealed.

(R., p.229.) He asserts that the district court

abused its discretion by revoking probation and executing the underlying sentence.

ISSUE
Did the district court abuse its discretion when it imposed a revoked Mr. Twohy's probation?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Twohy's Probation
The district court is empowered by statute to revoke a defendant's probation under
certain circumstances. LC. §§ 19-2602, -2603, 20-222. The Court uses a two-step analysis to
review a probation revocation proceeding. State v. Sanchez, 149 Idaho 102, 105 (2009). First,
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the Court determines "whether the defendant violated the terms of his probation." Id. Second,
"[ i] f it is determined that the defendant has in fact violated the terms of his probation," the Court
examines "what should be the consequences of that violation." Id.

The determination of a

probation violation and the determination of the consequences, if any, are separate analyses. Id.
Here, Mr. Twohy does not challenge his admission to violating his probation. "When a
probationer admits to a direct violation of her probation agreement, no further inquiry into the
question is required." State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992). Rather, Mr. Twohy
submits that the district court abused its discretion by revoking his probation.
"After a probation violation has been proven, the decision to revoke probation and
pronounce sentence lies within the sound discretion of the trial court." State v. Roy, 113 Idaho
388, 392 (Ct. App. 1987). "A judge cannot revoke probation arbitrarily," however, State v. Lee,
116 Idaho 38, 40 (Ct. App. 1989).

"The purpose of probation is to give the defendant an

opportunity to be rehabilitated under proper control and supervision." State v. Mummert, 98
Idaho 452, 454 (1977). "In determining whether to revoke probation a court must consider
whether probation is meeting the objective of rehabilitation while also providing adequate
protection for society." State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995). The court may
consider the defendant's conduct before and during probation. State v. Roy, 113 Idaho 388, 392
(Ct. App. 1987).
In this case, Mr. Twohy submits that the district court abused by revoking his probation.
At the disposition hearing, counsel for Mr. Twohy requested that Mr. Twohy be placed back on
probation. (5/6/19 Tr., p.5, Ls.16-23.) Counsel noted that when Mr. Twohy left the residence
had been residing at, "there was substance abuse that had led him to relapse. He felt like it was
one of the - while not the best option, he indicates that he felt like that was the option that was
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best suited to help him avoid further going into more significant relapse. (5/6/19 Tr., p.5, Ls.1623.) Mr. Twohy had contacted the Lighthouse recovery pro gram in Nampa but had not heard
back.

(5/6/19 Tr., p.5, Ls.24-25.)

Absent being accepted into the Lighthouse program,

Mr. Twohy planned to live at the Mission and save up money for more suitable housing. (5/6/19
Tr., p.6, Ls.1-7.) Further, Mr. Twohy had sent an application to vocational rehabilitation and had
nearly completed his BPA application. (5/6/19 Tr., p.6, Ls.8-16.) Finally, Mr. Twohy was
employed with Pro Painting doing clean-up and preparation work. (5/6/19 Tr., p.6, Ls.14-16.)
Mr. Twohy also addressed the court directly. He stated,
Your Honor, I realize I messed up. I've messed up multiple times, and I don't see
why you wouldn't impose my time. I'm asking for one more try. I believe, given
the opportunity, I can do this. I do want the help. I know treatment does help for
me because this time around, coming out from Cottonwood, I did my after-care
class. I completed my after-care class. I had obtained my GED while I up there,
you know, so I believe I can do this.
Yes, I made a mistake of not staying in contact with my PO and, you know, I'm
going to - I'm going to do what I can to get treatment, you know, because that's
what I want. I'm tired of using. I'm tired of this life of jail, and I really don't
want to go to prison, but I understand the circumstances of putting me here, that that it is an opportunity of my future, and I don't want that to be.
(5/6/19 Tr., p.6, L.22 -p.7, L.13.)
In sum, Mr. Twohy explained that he wanted treatment and counsel outlined the steps
Mr. Twohy had taken to fmd that treatment.

He acknowledged that he had made multiple

mistakes while on probation but noted that he had made progress following his rider.
Considering this information, Mr. Twohy submits that the district court abused its discretion by
revoking his probation.
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CONCLUSION
Mr. Twohy respectfully requests that the district court's order revoking his probation be
vacated and his case remanded for further proceedings.
DATED this 21 st day of January, 2020.

/s/ Justin M. Curtis
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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